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DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP

2101 L Street NW. Washington, DC 20037-1526
Tel (202) 785-9700· Fax (202) 887-0689

October 23, 1998

Mr. John Nakahata
Office of Chairman William E. Kennard
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, D.C. 20554

Re: CC Docket No, 98-79; CCB/CPD 97-30

Dear Mr. Nakahata:

fAECE~VEO

OCT2S1~

,-tU£AAl cOr.Jl~..,y"r~~rl1":S COMMISSION
DFRCE Of wE- ,,;:(;f';:r~

WRITTEN EX PARTE
PRESENTATION

This letter is to tollow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. ("ICG"), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission's torthcoming action in the above
referenced docket and possible options tor the Commission to take to ensure that the
Commission's forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation tor dial-up calls to Internet service providers ("ISPs").

Yesterday, yet another state, Calitornia, has joined 21 other states in finding that
dial-up calls to ISPs are local, intrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Utilities Commission ("California PUC"), as well as in the draft decision that was
circulated prior to the state commission's action, the Calitornia PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC's
report on Universal Service which indicates that internet access
includes more than one component - a connection over a local
exchange network and an intormation service. Since these calls are
local calls, reimbursement tor their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are intrastate in nature and
within the states' Section 252 authority over interconnection agreements. The
Commission should avoid taking any action in the above-referenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in efiect because DSL service can have interstate
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applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC's press release
and its draft opinion.

Please call me directly if you have any questions or concerns.

Very truly yours,

Albert H. Kramer

AHK/mjo
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California. Public Utilities Commission
107 S~ BroadwaY. Rm. 5109. Loa Angeles CA 90012

NEWS RELEASE www.cpue..ca.gov

CONTACT: Kyle DeVme
213-891-4225
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CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The Califomia Public Utilities Commission (CPUC) today affirmed jnrisdicti.on

over telephone calls between consumers and Internet Sernce Pro'Viders aSPs)~ and

determined that they are local calls if'theyare C01l1pleted within the callers local

senice area. Thus, when that local call begins from one local phone companys

network and ends at another locaI company's network. the originating company pays

the cost of temrinating the call.

Typically, an ISP provides internet access to its customers by providing local

telephone numbers for customers to dial to l'eaCh the ISP. Disputes have arisen over

whether the CPUG or the Federal CommuiJications Commission (FCC) has

jurisdiction over these calls and how to bill them. The CPUC>s determination that

they are local caDs aligns with the FCCYs report on Universal Service which indicates

that internet access includes more than one component - a connection over a local

exchange network and an infurmation service. Since the calls are local calls.

reimbursement for their costs is guided by the interconnection agreements between

10eal service providers. The agreements state that costs for local c:alls which origina:te

from one carrier and end at another will be covered by the originating carrier.

The telephone numbers ISPs provide are usually within a consu.m.er's local

phone .service area - often referred to as the LATA Depending on the distance

between the caller and where the nmnber resides, the consumers cost for the call may

he covered as part afthe monthly service charges or toll~esmay apply. 0 .
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pPftA1teJrete Daeiiion of CommiHitmr.illRque (Revised lqJll98)

BEFORE THE PUEJUC UTlunEa COMMISSION OF 11tESTATE OF CAUFORNIA

. ocr-14-U 11:16 FROIt-

Duque/tis..

cmier hlstituting Ru1emaking an the
CoD\JI\iSSiOn's~Moticm into Competition for
LocalExchange Semce.

•R.ulemaking 95-Otr-043
(Filed Aprll26, 1995)

Order InstitutingInvestigation on the
Commission's Own Motion into Competition for
Local Exchange Se11nce..

Investigation9~
(Filed April 26, 1995)

OPINION

By this order, we affum our jurl6diction over telephone traffic between end

users and Intemet Service Pravidexs (ISPs)# and seek further infOImation to

detehnine what pricing policies, consistent with applicable statutes, best.serve

california's needs for an advanced telecommunications inftastnlcture. We

therefOfe defer tubngat this time that sucll c:aUs are subject to the bill-and·keep

or re<:iprocalc~ provisions of applicable interconnection agreements

untilwel1\Ore closely exatlUne this policy issUe.1

, Under standard reciproCal CDmpeNaUtm pravisiotls of intereonnee:tion contxac:ts, the
cost ofproviding access for a c:ustmnel's local call that arigiJlaUS from one local
ex.chaI1ge c:a.r.riers netwazk and temriJUI~an another local mcchaztge c:arriet'& netWork
is au:ribated 10 the carrier from. which the call onpnared. .(41 CFR Sec. 51.10l(e), 51.'705
(1.997).) Such "locar' calls ate distinct from '1ong~ar calIs whi.eh m.efely pass
through~hangeswitd1es and involve access charges 2'ather than reciprocal
compensationfees. . ~
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Background
On Muclt 18, 1998, the Califomia Telecommunications Coalition. .

(Coalitionp filed a motiOnin the Local Competi\ion Pocket &eeking a mling

regarding the jutisdictional stataS~ billingtr~tmentof telephone calls

utilizing a local exchange number to acress ISPs. Disputes have arisen in

iI\terCOraledion a~eements over which~ should pay for the cost of

tenninating calls originated by~tomexsof the ilu:wnbentlocal exchangecurler

(lLEC) to access JSPs which, in tum, are telephone custamtttS of a competitive

local~(CLC)~ Typically, an ISP putthases te1ephorae lines located within

the local calling area of its customers to provide Internetaccess by having the

customer dial a 1.Ocal nmnbe:~ ano~ telephone line. Such calls are

rated u local, thus allowing the caller to utilize the 1SP's service Without

incurring toll charges. The ISP then converts the analog D\eSSages from i~

CUSton\e%S into data "p"c~e~ that are sent through its modem to the Internet

and its host computers and se.Net5 worldwide..

The_Coalition seeks a CommissiOn order affirming that suchcalls to ISPs

shouldbe treated as local cal1&, under Conunission juriSdktion" and 6Ubject to the

bill-and-bep or recIprocal compensatiOnprovisions of applicable

in~tionagreements- 11te Coalition$~ generic resolution of~ issue

within R.95-04-043, the Local CompetitionDocket in light of me position
~ .

advanced by Pad£ic"Bell (Pacific) claiming that calls to an1SP constitute inteJstilte

calls. Pacific believes such calls are notSU~to this Commission's jurisdidion,

- .
a l'orpureoses of the~on. the Coalitionc:onsIsts of the following pmies: leG
Teleeon'l Gmup" Inc.... Te1epanCouu:nunicatians Gfoup, me... MCITel~tiOns
Cotpotation" Sprint Communkaaans Co.., L.P... Tune Wamer AxS ofCalifomia. L.P.,
TeIigent. Inc., Cali£amia Cable Television~tion.



.. .,

and do notqua1i£y for the reciprocal compensation attarigements which ate

applicable only to local calls. !he Coalition.claims tha~as a result of Pacific"s

position. Ct.Cs are being unfairly deprNed of compensaUon for tetntil1ating l5P

ttaffic. Two COblptaintcases eunent1y pendingbefore the~s1on raise this

same Issue in the context of specific fnteIt:onnedion agreements in dispute. The

CoaIitioti txptesGeS concemthat the two COlnplaint cases axe likely only the first
of many J1'\Ote dispult!s to come if the ComInission does not resolve this issue

genetically jn this protteding.

Responses to the Coalition's motion were filed on Aprl12.. 1998. Responses·

in support of the motion were filed by various partie$~tingCLCs.

Responses in opposition to the motion were med by the two largein~t

local~ eattiers (ILECs), Pacific and GTE Ca1ifomia (GTEC), and by a

group of sma1llLECs.3 On Apri116, 1998, the Coalition filed a reply to the

teSpOI1SeS of Padfic and GTECo On 'May 8. 1998, Pacific and G!EC each filed a

further response to the reply of the Coalition. We have taken parties" comments

into acmunt in resolving this dispute. "-

Position of Parties

The Coalition argues that ISP ~ffic meets the d.efi:n1tion of a local call; and

is subject!O this Cot:nmissicm's jurisdiction as intrastate traffic, subject to

xecipxocal campensatiOrt requirements. The Coalition measttteS call

-'teuuil\aticm- Ill: the point: where the call Is delivered to~ le1ephone exchange

service bearing the called mmtbc!r.. The Coalition claims that where an lSP uses a

3 Thesmall ILECs filing Comttll!'Jlts were Evans TelephoneCmnpany, Happy Valley
Telephone Company, Hamitos Te1ephcme Coli\l'any.. l<eanart Te1ephot1e Co... Pirmacles
Telephone Company, The Siskiyou. Te1ephcmeCompatty, The Vo1cmo Telephone
Compah.y. and Wnd2rhavenTelephone Company.

-3-
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phone line located within the local calling area of Us customers, the calls to the

ISP tet4m1ate when the lSP's modem answers the c:ustmners" incoming caThI over

local-plume lU\es.
The Coalition thus views ISP.setVi.c:e as constituting two separate

segments, the fiISt-of which is a bask local te1eCcmununica~~with the

end user's call tenninating at the JSP modem. The Coalitionviews the second

segment as it separate data transmission which does not involve

telecommuniCations service,~twhich is an~ information service

utilimlg worldwide computet networks. If the call did not terminate at the 1SP

modem" reasons the Caalition.. then the ISP would have to be it

te1eroum\UI\ications carrierr providing lang distance se:tVice. Yet, the ISP is

aeated as a customer by the underlying telecommunicationS carriers proViding

the ISP service. In further support of it& vieW that lSP traffic is intrastate in

natare, the CoalitWn cites the FCC's Aca.9S~e Onler which~ that

InformationService Providers~y pw:chase services hQm II..ECs Wlder the same

intrastate tariffs available to end USelS•
..,

Other parties xepresenting CLCs suppcnt the Coalition's motion,. arguing

that tl\ey have developed~ plans bas@d in part on the current indU5tly

Plactice ofreciFocal compensation for 1oCa1 ca11s to lSPs. The CLCs state that the

dispute aver this issue creates an unacceptable level of uncettainty, wauanting

e:ped.ited Commission~anatmming that ament industry prad1.ce is camet.

The IlECs oppos~the Coalition's ~t:ionr arguil\g thatISP traffk is not

1~but is intelState in natare, and thus, not subject to this Commission's

jurlsdidion. As suc:h, the n..ECs argue that the Commission has no authority to

requite reciprocal compensation for termination of ISP traffic, which they claim. is

suPj~exc:lusive!y to FCC jurlsdiction.

OCT 16 '98 14:13 PAGE. 03



Pacific acbowledges that the Peehas peanitted. ISP6 to purc:basenEe

services under intrastate tariffs and has exempted lSPs from access charges, bat

charac=terizes such actions merely as indicatois that tbe FCC has jurisdiction over

these services, but has chosen for policy ~easons to forbear trom. treating the~

a& interstate with respect to~ chaTges" The ILECs claim. that the very fact:

that the FCChas exempted Information Service Providel'S from. federal access

chafges demonstrates that ithas jurisdiction over 6UCh calls" otheIWise the FCC

would have had na authority in the first place to.grant an exemption for such

calls.

The II.ECs~y that calls to I5Ps Mtemli1WeMat theISP's·~bu~

argue that $Ucl\ calls remain in triU1Sit through the modem for httther teJay aQ'aSs

state and natknull boundaries 1Iia the hUemet. !u sw:h. the lLECs d.efina ISP

traffic as interstatebased on the fact that the lSP sends and receives c1ata

cransmitted to its local custDmeXs which may involve access to eomputer

networks located outside of Cali:fornia at' even outside of national b01Uldaries.

GTEC ugaes thAt a cownun1Cation mustPe analyzed, for juIisdictional

purposes, from its inception to its completion. GTBC seeks. to draw an analogy

between the intennediate:S'Wi.tdUng of ~tate·cal1sof long etistance c~ers

and the transmission perfotmed by the tsr U\Odem, connecting to worldwide

web sites.

GT.EC argql!S that I5P caDs involve bo1h itm'astate and intelSlate elements,

ane! as ~ch" iQ:'e inseverah1e for juriSdiaional PurPoses. GTEC cites theMemory
0Ill~ arguing that in it, the PCC'applied anend~ailalysis to BeJ1South's

VgjcemajJ seIVice to ~onclude that itwas jurisdictionally 1ntel':State, even though it, .

utilized lUI intrastate callfcnwarding se:tv.ice to allow out-of-state caners to

retrieve messages. GTEC ugues that a similar analysis mould apply to JSP

-5-
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traffi&; thereby rendering itiurisdictioMUy inteI:state. (petition forEmer~

Relief and Oeclaratoty Ruling FiledbyBe11SouthCol'p~ 7F~Red 1619 (1992).)

The small ILECs mise cancem OVet the iulpacton their operations if the

Commissionmled that ISP traffic be 1l5&i~ tq the intrastate jurlsdidion. The

mtes and xeoenues of the sman ILEC$' dependm large measuxe on cakalations

based on intra-and-interstate calling tnffic ratios. The smalllLECs claiIn that me·
potential revenue Ghifts caused.by the c:hange$ Injurisdictionalassignments.of

the sott addressed in the Motion are so significant thatCongress requires such

matters to be~ed.~ the fedaal-State Joint 'Board. Thesmall ILECs question

the jarisdidion of the Commission to unilaterally dedcie the jurisdirtianal

~ of any tRf£ic.

The Coalition also presents a summa:EY af rulings which have been issued

by other state commissions conceming whether redproW compensation slwuld

apply to local calls terminAdng with ISP end U5eES. The Coalition c:1ai1ns that

every stab: cammission that bas issued a final decision on this issue has ruled

that redpracal compensation should apply to &w:h cans. "While acknaw1ec:lgmg

that such actions are notbinding on this Commission,·the Coalition vieWs $Ud\

~ as useful.intODMtim\. iUustratin~ how other jurisd1ctiol1s faced WiCh

this same issue have resolvecl it- Inadcliticm.,w National Association of

Regu1atD1'J Uti1i1y Commissianets (NARUC) passed a resolution at its Notrember
.~ .

1997meeting concluding ISP tcaffic should remain subject to state jurisdidion.

GTEC di&count5 the significax1ce of the ordels from othet jurisdictions cited

by the CoalitioI\, uguing that~ of the dh!d orden merely involved

inIetcot\nectioncomplaints under specific contJ'las or arbittalian proceeclings

which barely touched. upon the ISP traffic is&ue. To the extent that the cited

OJden do rule thatred~ cmnpensation'app1ies to lSP' traffic" GTEC claims

that the reasoning underljing the arde1s is faalty.

OCT 16 '98 14:14
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DiK..-sion
The fiISt issue to be te$Olved is whether caIls to an lSP canstitute interstate

or intrastate1acal traffic. The question of whether ISP mffic is defined.as local or.
as interState ha6 a \2earing onwhether such ea11s come within the jurisdidion of

this~
There 15110 qlleStiDn that the Intemet: se:t\l'iCes affexed by an I5P involves

the transmission of informationbeyond the Poundaties of a local calling~

and wbidl may, in fact- span the globe. The Internet itself is an intetstate

netWork ofcomputer sYstems. The~however~ is whether this network

of computer systems compdsing theIn~can pt'Opedy be charaetmzed as a

telecQUm\uiucati~ nelW~ for putp05e$ of xneasu:ring the teunination point of

a telephcme call to access the Internet thtOugh an lSP. Panies dispnte whether

such Intemet communications can ploperly be disaggregated into separate

components, one involW\g the telec=oznnu:mications netWork, and one that does

not. We must c:onSic1er whether the transmission of data which occurs beyond

the JSP's modem constitutes an indMsible partof a total telecommunications

service. This quest;:i~in tum. depends onhow we define a telecomm~tions

service and how such service is terminated.

GTIiC argues that the Coalition's attempt to sever the l5P communication

into aepaxate intrastate and inteJStaie segments is contrary to legal precedent, hut

that a c:ommuniclltionmust be ~yzed, forjurlsdidicnal plUp05eS, "from its

inceptlon to i~ com.pletion... (See Te'let:omt«t tA~ 11. Ben Te.CD. afPenn. et 41., 10

. FCCRoi 1626, 162~30 (1995), affd Sauthl«ston Bell Tel. CD. v. FCC, No. 95-119

(D.c. Oir. June 2:1, 1997). GTECdtes a case in which the FCC found that a

telephone service was intss1ate iUul thus sulJject to FCC jurisdiction even though

the originating caller reached a 1acal telephcme number from out of state using

foreign'exchange and common control switching eu:rangement serviCes. 11le

OCT 16 '98 14:14
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servia! pennWed 111\end user in New Yark to caJ;l an out~f-stateC11StOt1\et by

c:lia1ing a localnumber and payil1g local rates. GTEC claims this ca&e is

analogous to the dispute over1SP tR£fic, arguing that \Joth instances imTol'U'e the

use ofintrastate local serYices, input, to ~ompletean interState can.
GttC also cites the Memtny can case where the FCCconcluded that voice

mail~ is subject to intemtale jurisdiction even though out~f-sta.tealIers

. eauld Il!trieve~agesusing an intrastate call f~rwardingservice. GTEC cites

the FCC~ that

-ne key to jurisdiction is the nature of the communication itself
ramer than the physkallocation of the technology. Jutisdiction over
intErstate cm:nmunicatial\S does nat end. at the lccal SWitChboard, it
Continues to the ttaIlsmisSian's ultimate destination. ..This
Commission~ jarisdidio.n over, and regulates dwges for, the
1oc:alnetwork when it is used. inc:Ol'ljundion with the origination and
tennirlation ()f inteIstate calls." (Petition for~Relief and
Declatatory Rulblg Filed by BellSouth Cmp., 1 FCC Red 1620--21
(1992).)

We disagree with GTEC's claim that the FCC's assenion of jurisdiction

ovsvo~emai1service as Ci1ed in the MnntmJ OIll case has applicability to the JSP

isme before us here. Even inins~eswhere intm'state services ue

jluisclicticMl1y ~mixed" with imrastate servh:es and facilities otherwise regula1ed

by the states, the FCC nUecl that "state tegUlation of the intrastate senrice that

affects intemate service will not be pt2CISlpted unless it thwarts or impedes a

valid fe4eral policy.- (ld." at 1ii20 (parll. 6).) Thus, even if1SP traffic did involve
the~ nUxing at interstate and intrastate setVices, state regula\ion of

the i:ntra&1ate ponic;m of the service would notbe preempted sD:u:e no federal

policy is beingth~dor impededby requiring that such ISP traffic be

consi4ered locaL The FCC has not issuecl any regala.tion on this matter.

-8-
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Mmeover, contrary to its~tment~Voicemail and telephone &etVices,

me FCC has not categori%ed InteJ:net w:e via local phone c::ormectionS as a..single

end-1O end te1ecammUllitations serYite. The FCChas instead defined lntemet

~ as being distinctly diffetent from intetstate long-distax\ce CilIls. For

example, in its decision not to apply intetstate access charges to ISPs, the FCC

noted th:at, .,given the evoluUan in1SP teelmo1ogies and markets since aa=ess

charges were £mit established in the eiUly 19aos, it is not cleiU' mat ISPs use tbe

public switdted networ~ in a manner analogous to !XCsllang-distance

inSeteXChange CB1'QeJ:S].1f Fixst Reportand Order In Re A«ess 01arge Reform.

(12FCC Red 15982 at 'l345 (Released May '16, 1997).)

U](ewise, in the J:CC's Report and QnieI' In Re ~dera1-5tateJoint Board on

Universal5etvice,12 F.C.C.R. 8776 (Ri'leased May 8,199'1) ("Report and Ordet'),

the FCCcancluded that "Intemet access consists of more than one component.

(ld. at' 83.) The PCC teasaned that~ access incln4es a network

txansmissian compement, which is 1i\e~Qn over a [local exchange]

netWork from a subscriber to anIntemet~ Proviciet, in addition to the

~lyillg infarmation semce." (Id.)

The FCC has found that"1n~access~es are appropriately

classified isinforma~rather than te1ec:Qmmumca~services.N Report to

Congress in re Fedetal~tateJoint B<t. OnUnivetSa1~,FCC 98-67at' 13

(Released April 10>1998). TheFCC has affirmed that the categories of

·teb!cammunications service" and -information service- are mutwi1ly exclusive.

The FCC futther ccmdw1ed that: '1ntemetaccess·providers do not offer a pure

transmission path; theyco~compute" processing, infozmatian~

and otiler ~oJnpUtes'-m2dia12dofferings with elata transport.. (14.) In~t to

a~tians~ the FCC found that: -[t]he~ is a distributed

packet-switched network. -. [where the] ·information is split up into small

-9-
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dumb or'pa~that are indMdually routed through the mast ef6cieftt PAth

to thei1' destination..· (M at' 64.12.)

The FCC further explailled how the semce offered by an ISP differs from a

te1ecOmmunk:at1ons service:

1ntemetacCess proVidms typically pnwide their subscri13ers with
the ability~~ a vmety atapp1ica.tions ....When &U.bscribeJ:s store
files on Internet seJVice provider c:ompute!S 10 establish1lome .
pages' on the World Wide Web, they are. wi1houtquesWm, utilizing
the provider's capability for •• ~ stDring ~ _ Of uW::ing available
mfoIuUltiOn" lD others.. The se:Yice amno~accurately be
chaJacterized from this pe%Speclive as *transtnission,. between'or
among points specified by the use(; the pto~tor of a Web page
does not specify the points to whk:h its fi1eJ willbe transmiued, .
becauSe it does natknow who Will seek to clown1oad its files. Ncr is
it 'without change in the femu or content,' since the appea:cance of
the files an a recipient's screen depends in part on dle software ihat:
the recipient chooses to employ. When 6Ubsaibe%s utilize their
Intemet service provider's facilities to retlieVe files from the World
Wide Web, they are Similarly intetaaing with staTed data, typically

. maintained on the facilities of either·their own IntemetsetVic:e
provi.c:le:r (via a Web page 'cache') at' on those of another-
~can~efiles !rom the World Wide Web, and browse
their con1eI\tS,because their setYice providet 'offms the 'capability
for... acquiring. ... retrieving [and] uUlizing. .• information-'It (Ill. at
, 76_(citations omitted.); Report and Order, 12 F.c.c..R. 8776 at , 8.1.)

The Fce~ desttiptionof.In~seMce mUes it clear that the

tmnsmission beyond the samodem is an information service, not a

te1eccmumuUcatlons senic:e. The Jsp does riot operate switches as does a

telecomJS\unications camer. aftd does not switch calls to ot:hef etU:1 users. }(ather"

the ISP answets the calL signifying thAt the telecmmnUI'W:.ations service is

tenninate4 at the ISP modem. Once the lSP connection with the local caller is

estabU~ the ISP uses its com~terJletWork capabilities to send and receive

data transmissiansover the Internet. Th~ information~ are

-10·
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penh. Ilted utUiZing ted\nalogies which are independent at the public switched

telecODUnQl'licatioRs netWork. Moreover. the ISP is notcertifica.ted as a

telerollil1UU\icat:icms caniel", and its own manipulations of data tTaIlsmissions

through the Intemetcomputer network~propedybe defined as a

telecommunications service for puxposes of measuring where ISP traffic is

temUnated. Likewise, the transmission of data tlu'ough the Intmnet cannot

reasonably~ COIlSttUed as an inteIState tclecommtuUcations setVice simply

because the Intemet can"route infonnaticil\ fram worldwide sources.

GTEe argues~t the FCC"s granting of·an 6eI1\ption from federal~

charges to Infotmation Service Providers constitub!s a valid inference that the

FCC exclusively~tes tI'affi,e. We disagree. The FCC's Acces5 C1'ulrge ~det'

WAS Umit:ee1 to intastate ISP traffic. The FCC did not wert exclusive jurisc!idian

over Il\traState ISP issueS. The FCC has histotica11y exercised its jurisdiction over

telephone carriexs"~g interstate enhanced semces }'\U'SUallt to its andllary

jurisdic:tian under Title L47 USC. Sec. 151-155. In1990. howeYex-. the Ninth

Circuit Court considered the jurisd.ictianal"issW! of whether the FCC could

preelilpt the state from. the regulation of the intrast:ate enhanced setVi.ces offered

by camers. The N"mth Circuit tuIed that the state·s jalisdiction over carrier

provided iNras1ate service does not intrude upon the FCe'5 jurisdiction over

interstate enhat1atd services. The N"uuh CUcuit explainea:

-[11ile broad language of Sec. 2(b)(1) [of the CanummicatiorlS Act]
makes deaf that the sphere of state authority which statute -fau:es
off &am FCC l'each or regulatiOn,~ PSC. 476 US at 370,
jncludes.. at a minim~ setVice& thae are deliVeted by a telephone
carrier 1meannedian with' its intrastatt: common <:al'rieI telephone
~es. Whentel~Wmsserv1ces ~e ddivered pp: SO
mtmt!te buI!hY telep}ume,pnimsO11sr~liges,.tlg at the
wen' least cuuiJifY ass~es 'in ca:nnectiqn \Yith intmstal:e
communicatjgn ssrv:imhY wire ....of mJ ~:r.' (47 USC Sec..

-11-

OcT 16 '98 14:15
PAGE. 10



DllAFr
~I I", e., 11.1" r""''''
R-~, I.9S-04-Ol4 Duque/ljs

1S2(b)(1).) That these~ setvices are not themselves
provided on a common canief basis is beside the point As long IlS
enhanced services are provided by CQ1.\U1'\lUW:aUom carriers over the
intzilstate tclephane network, the broad "in~ 'With' ,
Jansqage ofSec. 2(b){1) places~&qUaIe1y within the tegUlatoty
domain of the states.'" (Emphasis ad~)

Based on the analym above, we find tbat ISP set'Vice consis1s of two

separate components" one of whkh is a telecammunicaUans savice over which

we can have jurisdiction. Unde: the 1996 TeIecouumuUcations Act Congress

separately defined "telecclnllnnnica~as the 41rmmsmissiDn, between or'

among points specified by the user, of infonnatian of the use(s choosing,
"withcmt change in 'the'fatm or cant=\t of the infoImaticn as sent and received....

(47 USC 153(43).) On the other ha:rut Congress defined lIinformationsemces- as

.utile offering of a ~apability for ,generAting, acquiring, &tOring, transforming,

processing, retrieVing, utiltting, or makmg available infonnation Via

teleccmUnunications, and includes electronic publishing. but does not include any

U&e of any such capability for the~t". control or operation of a

t:d.ec:oau1\\Ulications system or the management of a telecomm1Ulkations

semce." (47 USC 153(20).) As an information &er\'ice provider, the ISP is an end

user With respect to the temUnatian point of a te1econununie1tions service.

# Consistent with the PCC5 chancteri!ation of Internet setVice, we

conclude that the relevant detem\inant as to whether ISP tta.f& is int:ras1iI1e is the

distance from the,~user originating the caIlto the ISP modem. If thi5 di&tcIce

is Within a single localcallingarea, then we condude that such call is a local call"
and subject to this Commis&ion"sjuris~ ,In contraSf to lSP calls, long

distance voice calls terminate at a remote location outside of the local caWng il11!A.

Our finding that calls to the modeln of IIJl ISP constitute local telephone

traffic does not contradict case law finding that Intemet transactions may involve

-12-
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intersate cormneree or that the -natme- of. CQUlJnunication, not the physical

1oc:aticmof telecommunications facilities,15 the proper'de~tiuant of FCC

jarisdidian- The exetti5e of~dictionby,the FCC and CangteS6 includes

authority over the Intemet's informationseMce ccnnp~twhich involves

transmissions ac:roSs computer l1elWorksbey~ the ISP modem and the,
~ which occur over those networks. The jurisdldian of this

Conunissian cavers the intrastate telephone line cannectian between the ILBC's

end user ;md the. lSP modem. .

The t:leatment of an D.ECcus~~ to an ISP rnaclem as a local call is

consistent with our Con&UlJ'&B Protect:ion ra1e& adapted in this proceeding where

we defined a 'f'complete4 t:aD. or~CX)mnumication to be a "call or other

telephonic ~unication,originat2d by a peIS01\ or mechauica1 device &oxn a

number to another number which is answered by il person 01'

mecha:nicallelectrical device.. (D.95-01~App.B, Sec. 2.5.) Based on this

definido~ the ISP call is properly viewed as terminating at the ISP modem-. at

W'lW:h paint the originating caJl is answezed, and the 5P connection established.

A«ordiJlgly, the~tiDnof whether the can is local is based upon whe1her

the rate centexs assacia1ed with the telephonen~ of the end~ and the

ISP provide are both within the same~ calling area.

Thus, we condu4e that we have jurisdiction over the intrastate

telecommunications &eIVke component of I$P traffic, and thus have authority to

deem. these calls 10Q1.

Payment of Reciprc.caf Compenaation F8e8

Parties- Posltlons

The Coalitian claims~tCLCs are being unfairly deprived at
reciprocal compensation fees for teimmating the ISP ttaffir Originated by II..:EC

-19-,
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~ The CQaJitianclaiW Pacific has violated PU COde Sec. 453by

tefusing to treat~ to ISPs as Jocal calIs e1iglb1e fOt recip~ compensaucm.
Sec. 4S3 prohibits pubnc QtiHties fram granting -any Fe£ere:nce or advantage to

any COlpOIiltion or personN or subjecting,-any carpora.tion or person to any

prejudice or disadvantagew as 'to "rates, charges, setVice.. facilities or in any other

I-espeet ...as between classes of service." 'The Coalition claims that 'W'hi1e Pacific

c:oUects loeal measu1'ed usage or Zone Usage Measurement (ZUM) Zone's

charges on the party originating calls top~sown lntemM access service I

Padiic discriminates against CLCs by refusing tc share this reYtmue fat caDs

from IlEC 0lSt0mers to ISPs served by CLCs. Pacific also teeeives revenues on

flat rate setVV:e ($11..2S per month) aver the Rtt! for measured rate service ($6.00

per month). The Coalition cites this 55.25 per month differential as cOU\peIlSatiOn

for~s costs for Wiage associated wi1h flatnte, service for which there is no

extra charge. Liki!wise, GTEC'receives~ge revenue on ISP' calls, ZUM Zone 3

revenues, and a $7.2S maement over measured rate setVice in its flat rate charge.

Because Pacific does not shate any compensation feCeived from such

callers with the a.c that incurs the cost to terminate 1he call mthe BP, the

Coalitionclaims such c:lifferenl:ial treatment'produces an unfair competitive edge

fOJ' Pacific and~tesSec. 4S3(a) and (e). "Ole t:oalition argaes that ClCs U'e

entided to receive compensation for temUnating inbound calls in the same

manner as Pacific and itsown Internet operatiOns do. As the volume ofISP

traffic continues to gtOw at explnsive rates.. the Coalition algues, the UQ/

'burdenoftemUna~ISP calls cotreSpOndingly grows pelta-.

Pacific denies the charge that it hAs violated Sec. 453, arguing that

most of its cu.stomets pay no additional dwge for each individualloca1 caU, but
"

are subject generally to local Batl'ate &elVice. Ukewise, Pacific's customers do

not pay ZUM Zone 3 clwges for ISP caDs~ CLCs specifically assign

-14-

PRGE.13
OCT 16 '98 14:16



.~& , .. .-_ 41·"

telephone~ to ISPs &am NXX codtS that permit~ to avoid such

charges. Pacific c:1aima that its prices of$1.1.25 for flat rate se:cvice and $6 for

mea5med rate~ do not even caver its msts of providing local service to its

own C\1StOU\eJ'S, much~ the costs associated with calls from its customers to

ISr6 seIViced by a CLC. Pacific argues that these prices wete nat designed to

cover the msts associated with 1SP \\Sage where ClUitomeIS maintain their

connec:tion to the I5P for extended periods of time. Thus, Pacifu: denies that it

co~ any surplus l'eVenues far lSP calls Which can be shared with a.cs.
Pad&: claims that it would be confiscatory to lLECs to require them.

to pay CLCs for~tem1ina~of lSP traffic. Since vittually all of the ISP tnffic

is eme-way, Pacific argues, the compensating per-minute termination cha.tges

would 1ikewise flow asymmetricaUy to the CLCs thathave the customer

zelation5hip with the 1SPs. The 1L'EC wOllld t:l'\us pily both the costs of

origiJ1ating and terminat1ng 1SP ttaffic.

The n FCs argue that, e\J'C!I\ if the Cammi5&ion cot1cludes that jthas

jurisdiction aver such calls.. red.procal compel\$atian fot ISP traffu: should not be

authorized as a nmtter of po1icy. Because ISPs receive calIs, but almost never

originate c:a1l&, the a..c would receive payment friI terminaUng JSP traffic.. but

woul4$eldom., ifever, pay for tennmation of outgoing calls originating fram the

ISP. At the same tiine, then.EC would have to bear the can QrigiMtian~ plus

\be per-minutl! charges paid to the"UCfor tetmmating tt\e"caIl. The ILECs claim

such anamng~would place an UI1falr aM extra.ordinaJ:y bu:nien an the

eatzie,: which originates the call. On the other hancL the CLCs ugae that it is

tN!y wllo are disadvantaged by the obligation to temUnate calls originatedby the

llECs' aJStamers to ISPs.

The ILECs wam that. if ISP traffic is deemed local, and the

Commission requires that reciptueal compensation fees apply to ISP traffic, CLCs
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stand tg gainmillions of dn11m; in one-way reciprocal compensation payments

undertn~agreements with the n.EC&, the:eby &Ubsidizing CLCs'

busiI\esseS and undennining local competition. GTEC argues that:no local

camer would voluntalily seNe II aubscriber jf it stands to pay mote inteeiproc=a.1

compensatian feeS than it receives for proViding local telephone service to the

subsaiber. Pad6c.argues that the payment of temUnattan fees to the CLCs fox

lSP traffic will c:r:eate an incentive far a..cs to Mgame- the system ina

competitively abusive manner· For example, Padfic clain\$ that at least oneO£

appeaxs !O be using fees received from Fadfic for temlillating ISP traffic to fund

payments to ISPS for traffic de1lVered to them. Pacific Qtes the marketmgpl'ildice

of a~We6t offer tha~ ISPs can -get paid for offering free Internet kcess.1I

Pacific claims that ins1ead of cha:cging ISPs to c:onne.ct to t:he a.c netWork,. the

CLC can reatit senne of their reciptoeal eotnpensation fees to pay the ISPs for

connec:ting the ClCs in the fitst place. Pacific believes the payment of leClPfoc:al

cQ1%lpensation fees for ISP aaffic aeatts the wrong incentiVes encoungtng such

marketing practices.

Discussion

All JI1atters affecting the internet have a special impol'tal1Ce to Califomia, .

and Califamfans. To a luge extent. me fntemet as we know it is the creationof

&Cientists, tB:hnidans.. gavemment, telecommunications compiUUes and wcukers

1ivir1g in the~on Valley.. a scant 20 miles scmth of this Cormnission's San

Francisco hea4quarters. The Southern part of our state - the television iUld

motion pictlne industries - provides much of the mgh..band~th content that

travels over the informati~~ Qf this countIy. With this in mind, it is

not stuprising that Section109 of the Public Utilities Code singles out these issues

c:onceming te1ec:ommun1eations int1astNc:ture for spec:ia1.discussion=
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DRAFT

·709. The 'l4is1ature~bY finds and declares that the policies for
.trJeeammunicatiollS i1l CUfomia ~eas foUows;

<a) To continUe CJDl' universal service aumnitment by assuring
that continued affordabi1ity and widespread~ility ofhigh
quality te1ecomnumieatimls seMa: to allCalifornians.

(b) To eacourage the development and depIayutent of new
t2Chnologies and the equitable~ of services inA way which
efficiently meetsC:~need and encourages the ubiqll1tous
availability of a wide choice of 5tate-of-the-arl services.

(c) TD pIOmOte econamic~ jab creation, and the
substantial social benefits that:will result from the rapid
implementation of advanced mformation and communications
technologies by adequate lang-tenninv~in the neces&aIY
infrastructure. '. .

(d) To promote Iowerptices, broader consumer choice, and
avoidance of anti-eompetitive condw:r.

(e) TD l'eJJlO'O'e the bameJs to open and competitiVe markets
anel promote fair FOduetaut price competition ina way that
e:ru:ourages greater efficiency, Iowa: prices, and mote coilsumet

. choice.... (p.O. Code §709) .

'Ibis codified poliCy statementgiv~ this Commission has a special obligation to

"aso!rtBin in advatlO! how 0lU' regulatory decisions affect the state's iNonnation

~e.

Ur1fammate1y. the record in this proceedmg canceming the policy

implbUaps ofpricing Wemet traffic is inadeql3te. The issue of whether to

subject past, ClnXent, and future mtemet traf6c to the rec:iFoaU compensation

teaus included in many:COI\trads was~ notsquarely addressed by this

Commission previously. We know of no arbitration ralillg or Commission

ded.sian mat discusses the special pricing that the FCChas ordered for this traffic

as a consideration affecting am own pricing of this tnffic.

. This record stands in sharp con1l'ast to that developed for the termination

of paging ttaf£ic.. Conceming this lnatU!l, the Commissionhas a major precedent

that uphoId.s the ,eciprocal compensation proVisions of an interr;ormection

-1" -
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agreement ordered by this CommissUm. In this precedent involving a one--way

tra£fk to II paging curler, the Co1utstated:

-rhe Court agrees With Cook IUld the CPUC tllatnothing in the Act
precludes one-way c:anien such as Cook from entering into
teciproca1 compensationagreements with LECs. The Act requires .
only that the agteements be .reciproca1' in that each can1er agrees to
pay the othe1' for the benefi.1S it receives from the other <:anier when
the other carrier termiM1I!s a call·that originates with the mst camero
The c:ompensAUon ilgJeetllentbetween Cock and. Pacific Bell does ~.
Nothing in tlU! rrtatute's language indicates thAt sw:h compensation
agreements are not required if is. disproportionate number of calls
will originate with the facilities of one Catriet or if no calls w:iIl

.miginate with thn&e of the other carrier.'" (P¢fic Bell v. Teleccm, .
Inc., U.s. o. c.; Judgment No. C97-Q3990 Civ.i Septeinber 31 1998)

Insetting out'~ regarding paging companies, the Commission carefully

considered the imbalance of traffic floW' and the unique casts associated 'With

paging traffic. In sharp contrast to this considered step, we know of no record in

the arbitratedinte~onagreements between IL"ECs and CLCs that eitheJ'

directly addressed the imbalance in ISP traffic flow Ot any $pecW. pricing/costing

d1aracteristics associat2d with this type of cemunuNcl'tlon-

To resolve the issues put before us, we will pemlit piUties to this

proceeding to file comments limited to twenty-five pages that acldfess the

fo11owing quesUons:

1. Do Q1)s to JSPs :have special characte1istics that should affecting pridl'lg

}'QUdes?

2. What is the size of this issue fOJ' Califonua1 What revenue flows between
"

carriers result from..intemet traffic? How can we expect these flows to d1ange

ovez'time?

3. Have other regulatoxy j'arisdictionS addressed the pricing of internet access

services directly? What policies have~ adopted?

OCT 16 '98 14:18 PAGE. 17



Impacts an IntDnsiatellntrastate calling Ratla5

We are not persuaded by the arguments of tIU! small ILECs that we should

refrain from decidfng the jurisdictional status of ISP tnffic because itcould

adversely affect the teVenues of the smallILECs whidt is based on intrastate

intezstate~anmgtraffic xaues. Out ruling thatISP traffic is intrastate is cOllSistent
."with the IlUUUle1" in w.hicl\ such traffic has been tMateQ in interconnectton

agreemenu;. In any event, to the extent that a small IL.EC believes itwill

ex.periet\a! a materiall'evenue =paet as it reSult of a change In jurisdictiolla1

calling traffic ratios, itmay seek recourse through its genetal RIB case process.
Then!fore. the issues resolved in this order'conc:emtng our jurisdiction over ISP

tra:f6c shoulclllot have~ advexse impact on the traditiOnal manner inwhich

the smaIllLECs have determined traffic ratios far rclte aM revenue puxposes.

-19-

OCT 16 '98 14:18
PAGE. 18



"""". t ~.... I" , ..

!l~,I.~ Duque/tis DRAFl'

Findings ofFact

1. Disputes have arisen inin~agreementsover which canier

shaulii pay for the cost of termiNting callS originated by customer-i of one local

camet to access IntemetServk:e Providers (5Ps)which., in tl1II\ ate te1epho:ne

~ of anotl1et loalcauier.
2. The question ofwhether lSP traffic is subject to c:a11 iennina.tinnchatges

depends, in part.. on whethe1' such traffic is c!.efiMd as local or as intetstate, iU\d

.::onsequently, on whether such calls come within the jurisdiction of this

Commission.

S. Provision for reciprocal~tion for call termination in

interconnection agreements only applies to local traffic originating and

terminating within a local aiWng area.

4- ISr service is composed of twodisaete~, one being a

te1econununU:atians serviee by which the end user c:onnects to the lSP modem

through a local call, the second beU\g an infonnation setVice by which the lSP

converts the eastomer'6 analog messages into dllta paaets which are.....

individually J'Outed through its modem tQ hast computet netWorks locate<!

~glumt the world.

s. Undu the1996 Te!eMmJnunicati0n5 Act (Act), ctE!1ecomnnmicationsM is

defined as the ·transmissi~between at' cu:nong paints 6pedfied by~ uset, af

info:tma1ian of the use:'s choosing, Withoutcl\ange ill the fOtD\ or content of the

infonnatian as 5ent andreceived.- (47 USC 153(43).)

6. The Act separately defines -infontl4tion" servre.s- as "the offering of a

caPabi1i1¥ for generating, iICCluiring, storing, tnulSforming, processing,r~

qtilizing, or making ilvailable infOl1Nltian via teleco!nm:tmications, and i1'1clucles

electrqnic publishing, but does not include any use of any SlZCh capability for the

,
-20-

OCT 16 '98 14:18
PAGE. 19



DILUT
, .. ,... I ••,.'

"""'.-I~.U .(.... .1'.....
. l(.~,.L.~U44 Uuqqe/tjs

management.. control or operation of a~tim1s system or the

maMgement of a t&communkations service-N
(47 uSt; 153(20).)

7. Evenwhere interstate services ue jurisdictionally mixed with intrastate

semces and facilities otlteIwise.regula~dby the states.. the FCC hils ruled that

state regulation of the intrasta~ seIVice will notbe preempted unless It thwarts

or impedes a valid federal policy.

8. The us. Court of Appeals for the Ninth CUcu1thas ruled that 6tate

jlUisdidion over canier-piovicled intrastale enhanced services such as ISP ca1l5

does DOt intrude upon pees jmi&diction over interstate enhanced S8IVices

offeredby carriers.

9. 'lbe relevantde~tof whether ISP traffic is intrastate is the whether

between the rate centers assodated With the mtephane number of an end User

originating the call,and the· telephone number at the ISP modem where the call is

1emdMted are both intrastate.

10. If the trarlsmission between the rate centers associated With the telephone

numbers end user OIiginating the call to the ISP modem lies within a single local

calling~ then sudt call is a local. QIl.

11. The issues resolved in this order coxu:eming out jurisdiction over intrastate

c:a1l& to 1SPlshould I\Othave any advetSe ·impact an the traditional manner jn

which the st:naJ1 n..ECs have detemUned traffic ratios far rate and 'revenue

purposes.

12- The fact that ISP trftffk flows predo~Y in one~ does not

negate the costs involved In terminating traffic.

ConclU&icJna of Law

I. This Commission has juUsdicdon over transmissions originating frmn an

end user and tenninating at an 1SP mac!l!m where both the end tlSel' and modem

are intrastate.
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2. This Cominissionhas jurisdidian tu i&5ue 8J\ otder ruling onwhethet a

~tem\U\a~g it an ISP is to be subject 10 the reciprocal compensation

provisions of in~otuU!ctionagteements.

S. Califamia has adopted statutmY pi'ovisians to set state telecommunications

policies to guide the CommisSion"5 regulation of telecommunications

infrast::l'UClme.

4- It is prudent to determine how alternative pa1icies for~ing traffic 1:0 an
lSP niodem. 'WiJl affect access to and investment inCalifornia's infonnation

in&asf;nu:ture.

rr IS ORDElUiD that

Panies wishing to participate in the CoIIUnissian's p~eeding to

det:en:nine poW:ies for pricing telecommunications directed to an ISP modem

should file arid sexve c:onunems addressit\g the foUowing questions:

1. Do calls to ISPs have special chara.ctEristic that should affecting pricmg
po1ides? .

2. What is the size of this issUe for Califamia? What JeVenue £lows betw'een
an-ners result from internet tnffic? How can we expect these flows Inchange
overtinle?

3. Have other regulatory jariscUdions addressed. the pricing of intemet access
setVbs dirediy? What po1ideS have they adopted? .

'- What affects willdifferent pticing poIides have for the development of the
state·s infonnatibn in!rasttw:t:ure? How will they affect invest:mems in ADSL,
JSD~ cui other specialized data set\'ices?

5. What affects will pricing policies have on the entJy of camers hoping to offeJ'
telecomznunications setVices in supportof intemet se:rvice&?

6. What pricing pabcles consistent with current statutes would. best serve the
growing needs of California's telecommunications and infonnanon
infrasuucture? What pricing po1icies are best for Califomia? Why?
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Opetdng cammmts are limited to 25 pages and due within 45 days of adoption of

this order. Reply comments ate1iInited to 15 pages~~uewithin 1.5 days of the

filing date of openingconunents. .

This OJ'der is effective today.

Dated _ • ' atSan Ptaneisco, CaIifmnia-

OCT 16 '98 14:19
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BEFORE TJJE PUBLIC UTILn'JES COMMISSION. .
OF THE STATE OF CALIFORNIA

Onier Instituting Rulcmakit1g on the
CquuDiasioo.'s Own Motion into
Co~tiOn for Local Bxcbange Service. .
Qrder InatitlUlng 1nveItlgation on the
Co'mmiSS!on', Own'Motioninto
Competition for Laca1 Bxcbange SCIrvlce

)
}
)
)
)
)
) .

J

R. 95-0+043

1. 9S.()4.()44

NOTICE OF EX PARTE COMMUNlCA'l10N '--

Pursuant to Rule 1.4 <a) J'ftbe Commission'. R.ule ofPn.ctice aDd Procedure. Pacit1c B~U .

(U-t00I.e) provides the following notice ofex parte commUDicalions.

On ThursdaY.~ber 24, 199.8, rltn caIlaway, President PacificTe1~ Bill ~\ue,

Vice PreJident.hgulatoty, paCific Bell,~avid Diat:her,~Attorney. pacific Te:1esis. and

DanJacobseD, Executive Dfrectorllegu1~ry.PacificBeU. met with Commissioucr Duque-aDd..

Advisor TIm Sullivan. The mcetiq WIS.requomd by PlCiBc Bell and it~ at

approximately 10:30 a.m. at the Commislio~ offices at 50S V~ Ness Ave., Sail Praacisco. Ca.

Reprax.nWives fiom Pacific Bell made the foUowiq points: Intcmrrt ci11s are not·local,

Reciprocal compensation would have • significant I1cgatlve fitwscial impact on Pacific Bell. the. ,

, ~

poliq- implications on this issuo 1l'C:1ip.ific1Dt, ctha'states have not aQdreised the policy

implicatiol'ss related to tecipto~ compcuution and aomC CLBCs-and !XCs have agreed with

Pacific's position.
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To obtain • copy oftms notice. plta.se contact

LU.Tam
PsCi1icBcU

. 140 NewMomgOmCIY S1reet, Room2S19
SanPr-.ncisco, CA 9410.5
:ret; (415) set2-3820

. Fax: (415) 54~3?66

Dated It San Francisco. California, Cds 28· day ofSeptetnber, 199~.

Daniel,o. I&co1_
Ext.cutive r - Pacific Bell Regulatory
(415) 545·1580

EOd
OCT 16 '98 14:20

660t-toL,6 Stto Wd9S :2t 86, 20 J.:>o

PAGE. 24


